
FEMA ESA PRE-COMPLIANCE MANDATE 
FOR CITIES WITH NFIP PROGRAM



WHY ARE WE TALKING ABOUT THIS?

This is a mandate from FEMA for all cities in Oregon that utilize the 
National Flood Insurance Program based on a lawsuit settlement 
related to the Endangered Species Act – requires better management 
of the floodplains to ensure that protected species in the riparian 
corridors are not negatively impacted by development.

Sense of Urgency, Pre-Compliance:

 Current mandate for pre-compliance measures by December 1.

 Pre-compliance measures may necessitate action by City Council.

 This is strictly an informative session to set the state for that future 
potential action. 

Annual Reporting, Starting January 2025 

City Council Work Session, 10.08.24



FEMA ESA Settlement - Oregon



FEMA ESA Settlement - Oregon

September 2023, 
Environmental advocacy 

organization filed a 
lawsuit stating that 

FEMA was taking too 
long to implement.  

July 2024, Pre-Implementation 
Compliance Measures (PICM)



HOW DOES IT AFFECT US?

McMinnville is within a salmon and steelhead recovery domain and is a NFIP 
community, thus we are part of the pre-compliance mandate.  



NFIP – National Flood Insurance Program

City Council, 12.14.21

Recommendation of the Planning Commission, November 18, 2021. 
You can approve their recommendation, request a public hearing, or 
choose not to support their recommendation.

Ordinance No. 5108:

 Amends the McMinnville Comprehensive Plan by adopting the 
Yamhill County Transit Area Transit Development Plan as a 
supplemental document to the McMinnville Transportation System 
Plan.

 Amends the McMinnville Transportation System Plan, Chapter 7, 
Transit System and Transportation Demand Management Plans, by 
replacing references of the 1997 Transit Feasibility Analysis with 
the 2018 Yamhill County Transit Area Transit Development Plan.



NFIP – National Flood Insurance Program

City Council, 12.14.21

Recommendation of the Planning Commission, November 18, 2021. 
You can approve their recommendation, request a public hearing, or 
choose not to support their recommendation.

Ordinance No. 5108:

 Amends the McMinnville Comprehensive Plan by adopting the 
Yamhill County Transit Area Transit Development Plan as a 
supplemental document to the McMinnville Transportation System 
Plan.

 Amends the McMinnville Transportation System Plan, Chapter 7, 
Transit System and Transportation Demand Management Plans, by 
replacing references of the 1997 Transit Feasibility Analysis with 
the 2018 Yamhill County Transit Area Transit Development Plan.

McMinnville has 21 properties that 
participate in the NFIP Program with 

$6,000,000 of improvements.



Special Flood Hazard Area = Floodplain Federal Definition of Development



McMinnville is Surrounded by Floodplains

City Council Work Session, 10.08.24



McMinnville’s Floodplain Management

City Council Work Session, 10.08.24

 Flood Plain Area Comprehensive Plan Designation and Zone (FP)

 Restricts development to the following permitted uses (17.48.030):
A. Farming;
B. Public park and recreation facility, not requiring the use of any 

structure;
C. Sewage pump station.  (Ord. 4684 §1, 1998; Ord. 4128 (part), 

1981; Ord. 3380 (part), 1968).

 Conditional Uses allowed with a “No-Rise” analysis:
A. Boat landing and launching facility;
B. Open land recreation facility requiring the use of any structure;
C. Removal of sand, gravel, topsoil or rock
D. Landfill or diked land (including culverts and bridge installations)
E. Weapons training facility
F. Wireless Communication Facilities. (Ord. 4921 §4C, 2010; Ord. 

4732, 2000; Ord. 4684 §2, 1998; Ord. 4559 §1, 1994; Ord. 4128 
(part), 1981; Ord. 3380 (part), 1968)
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Initially, we thought that this restriction on 
development would work for the “no 
development” pathway.  Recently, (two weeks 
ago,, we learned that it doesn’t go far enough . . . 



City Council Work Session, 10.08.24
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LEGAL TESTS

Development in special hazard flood area 
must result in no net loss of undeveloped 
space, pervious surface and trees equal to or 
greater than 6” dbh.

City Council Work Session, 10.08.24



LEGAL TESTS

Development in special hazard flood area 
must result in no net loss of undeveloped 
space, pervious surface and trees equal to or 
greater than 6” dbh.

Federal definition of development, “any man-made 
change to improved or unimproved real estate, 
including, but not limited to, buildings or other 
structures, mining, filling, grading, paving, excavation 
or drilling operations, or storage of equipment or 
materials.” (44 C.F.R. 59.1)

City Council Work Session, 10.08.24



What does compliance look like?

PICM #1:   Adopt the FEMA Model Ordinance

PICM #2:  Permit-by-permit habitat 
assessment and mitigation

PICM #3:  Prohibit floodplain development

City Council Work Session, 10.08.24



PICM #1: Adopt the Model Ordinance

City Council Work Session, 10.08.24

 Would not be able to adopt 
within timeframe with 
DLCD noticing, public 
hearing and adoption 
process.  

 Very resource intensive to 
administer and manage.

 Very few cities are 
choosing this pathway.



PICM #2: Permit-by-Permit Habitat 
Assessment and Mitigation

City Council Work Session, 10.08.24

 Habitat Assessment is 
resource intensive.

$ to produce
$ to review

 However very few permits 
issued in the floodplain.

 Many cities appear to be 
leaning in this direction.



No floodplain permit required and
no HA required:

• Routine maintenance of existing 
vegetation that does not involve 
grading, excavation or filling.

• Removal of noxious weeds, hazard trees 
and replacement of non-native 
vegetation with native vegetation.

• Normal maintenance of above and 
below ground utilities and facilities, 
such as replacing power lines and utility 
poles.

• Normal road maintenance, such as 
filling potholes, repaving, installing 
signs, but no expansion of existing 
roads.

• Normal maintenance of a levee or other 
flood control facility.

• Plowing and other normal farm practices 
on legally existing agricultural areas.  City Council Work Session, 10.08.24
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Floodplain permit required but
no HA required:

• Normal maintenance and repair of 
existing structures.  Cost of such work 
must be less than 50 percent of the 
market value of the structure.

• Riparian restoration activities that meet 
federal and state standards.

• Development of open space and 
recreational facilities, such as parks and 
trails that do not include structures, fill, 
impervious surfaces or removal of more 
than 5% of native vegetation.

• Septic system repairs.

• Repair of existing, functional bulkhead 
in the same location and footprint with 
the same materials.

City Council Work Session, 10.08.24
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Joe Dancer Park – Floodplain Location
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PICM #3: Allow No “Development”

City Council Work Session, 10.08.24

 Amend ordinance 
allowing no development 
per the federal 
definition.

Would not be able to 
amend the ordinance in 
time with the DLCD 
notice requirements.

 Declare a moratorium on 
development in the FP 
Zone per ORS 197.520

ORS 197.520 – Moratorium

CC Public Hearing

Adopt an Ordinance with 
Findings

No moratorium can be for 
more than 120 days.  

Would need to issue a 
Measure 56 notice.



September 26, Governor Kotek 
Letter to FEMA

October 4, DLCD FAQ Sheet
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NEXT STEPS
 City is working with legal counsel to understand the different nuances of 

the three PICMs available to the city for compliance.

 We will start having internal staff meetings with key team members and 
discuss recommendation for City Council.

 Bring a future action item to City Council prior to December 1.

 More than likely it will involve a public hearing process and action by the 
City Council  (DLCD Notice / Measure 56 Notice)

• Adopt a moratorium on development in the Floodplain Zone.

• Amend the zoning ordinance and require a Habitat Assessment for 
all development in the Floodplain Zone that is not considered 
exempt.

• Amend the zoning ordinance and do not allow any development 
except for exempt activities in the Floodplain Zone.    

City Council Work Session, 10.08.24



FEMA ESA PRE-COMPLIANCE MANDATE 
FOR CITIES WITH NFIP PROGRAM
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